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SPECIAL MEETING OF THE CITY COUNCIL 
SECOND FLOOR CONFERENCE ROOM - ClTY HALL 

MANASSAS, VIRGINIA 
MONDAY, JUNE 3,2013 

5:30 P.M. ORDER OF BUSINESS 

CALL TO ORDER 

ROLL CALL 
PAGE 

WORK SESSIONS 

1. Work Session on Eminent Domain. (Staff: Martin Crim, City 30 Minutes 
Attorney .) 3 

2. Work Session on Legal Immunity. (Staff: Mike Vanderpool, 15 Minutes 
Deputy City Attorney.) 

3. Work Session on Freedom of Information Act (FOIA) Meeting 15 Minutes 
Laws. (Staff: Mike Vanderpool, Deputy City Attorney.) 

4. Work Session on Commercial and Industrial (C & I) Tax and 60 Minutes 
House Bill (HB) 231 3. (Staff: Patrick Moore, Assistant Director 
of Public Works.) 

5. Work Session on Dominion Power Lines. (Staff: Tony 30 Minutes 
Dawood, Deputy Director of Water and Sewer.) 

ORDINANCES AND RESOLUTIONS 

6. ACTION ITEM: Consideration of Resolution #R-2013-53 2 Minutes 
Appointing Lawrence D. Hughes as Interim City Manager. 11 
(Staff: Harry J. Parrish II, Mayor.) 

ADJOURNMENT 





AGENDA STATEMENT 

MEETING DATE: June 3,2013 

PACE NO. 

ITEM NO. 1 

TIME ESTIMATE: 30 Minutes 

AGENDA ITEM TITLE: Eminent Domain 

DATE THIS ITEM WAS 
LAST CONSIDERED 
BY COUNCIL: 

SUMMMY OF A constitutional amendment effective January 1, 2013 will affect all condemnation cases 
lSSUWOP1C: moving foward. The purpose of this discussion is to provide an overview of the 

predicted effects of the constitutional amendment, the open questions that will affect the 
use of eminent domain, and the options available to mitigate the risks. 

STAFF Infornational only. 
RECOMMENDATION: 

RECOMMENDATION: Approve Disapprove Reviewed - See Comments 

CITY MANAGER: Approve - Disapprove Reviewed - See Comments 

COMMENTS: I 
DISCUSSION Key issues to be addressed include the following: 
(IF NECESSARY): The declaration of the right of property to be "fundamental." 

The difference betvveen "damaging" and "taking" private property. 
e The interplay of "public use" and '"ublic purpose." 
r The loss of judiciaf deference on the issue of public use. 
e What happens if the judge dismisses an eminent domain case. 

BUDGETIFISCAL Unknown 
IMPACT: 

STAFF: Martin Crim, City Aaomey 

If Council ,Wernbem have yutrsiions, you are utgcd to cull the stuflperson who prepard tkb agenda state~ent prior ro rnecriwg. 



LGA SPRING 2013 CONFERENCE 
April 25 - 27,201 3 
Roanoke, Virginia 

THE "PROPERTY RIGHTS" AMENDMENT 
AND YOUR PRACTICE 

CONDEMNOR'S VIEWPOINT: MANY QUESTIONS, FEW ANSWERS 

Presented by: Francis A. Cherry, Jr. 
Randolph, Boyd, Cherry and Vaughan 
Richmond, Virginia 
scherry@rbcvlaw.com 
(804) 592-41 76 



I. Background of Constitutional ~mendment' 

A. In Virginia eminent domain "reformn started long before Kelo v. Citv of New 
London, 545 U.S. 469 (2005). 

B. 1999 - Joint Subcommittee of House and Senate Studying Eminent Domain 
chaired by Senator Madison Marye. 

1. Hearings throughout State. 

2. Anecdotal evidence from disgruntled owners whose land condemned, 

3. Reforms - 2000 through 2002 

a. Condemnor's required to give owner copy of appraisal with bona 
fide offer. 

b. Condemnor required to provide status of title report if fee simple 
acquisition. 

c. Virginia Department of Transportation required to use licensed 
appraiser. 

d. Some proposals rejected-2002 Delegate McDonnell introduced 
bill to allow recovery for business goodwill and lost profits that was 
defeated. 

4. Focus of Senator Marye's study was on condemnation procedure and 
compensation not ~ub l ic  use. 

C. Kelo case, decided June 23, 2005, changed eminent domain reform focus to 
public use. 

D. 2007 Enactment of Section 1-219.1 redefining "pubbtic use." 

I .  No case law construing the section since its enactment. 

2. Major impact on Rdevelopment and Housing Authorities. 

1 Note that all subsequent references to the "Constttutron" refer to the V~rgrnta Constrtutton unless the United 
States Constrtutlon is spectficatly rdenlified, References to "Amendment" refer to the amendment to Article 1, 
Section 11, Vtrgtnra Constrtutton, eRectrve January 1, 2013. Somettmes the amendment may be referred to as 
'the eminent domatn clause." 



3. Precise impact on VDOT and localities not yet known since untested. 

4. Little, if any, impact on public service companies and railroads. 

5. Confuses concept of '"ublic use" with that of "public necessity." 

6. No impact on just compensation. 

E. Unclear degree to which Section 1-219.1 altered the ample pre-2007 case law 
defining "public use." 

"Old" Predominant Use Test: the salient consideration is not whether a public 
benefit results, but whether a public use is predominant. "'Public use' and 'public 
benefit' are not synonymous terms." Richmond v. Carneal, 129 Va. 388,393, 
106 S.E. 403,405 (1921). Public use implies a possession, occupation and 
enjoyment of the land by the public at large. Phillips v. Foster, 21 5 Va. 543, 21 1 
S.E.2d 93 (1 975). 

II. The Constitutional Amendment - Article I, Section I I 

A. Amendment does not merely enshrine Section 1-21 9.1 into the Constitution. It 
includes some of same language, changes some and excludes much. 

B. Key elements of New Eminent Domain Clause: 

Prior to Amendment eminent domain "clause" was really just a portion of a 
sentence: [General Assembly shall not pass any law] "whereby private property 
shall be taken or damaged for public uses, without just compensation, the term 
'public uses' to be defined by the General Assembly." 

1. Amendment repeals provision that General Assembly may define "public 
uses," but does not provide any new definition. It declares public service 
and railroad uses as "per se" public uses and specifies a few uses which 
are not public uses, but does not actually define the term. 

Question: May the General Assembly still define ''"public use?" 

a. Yes. See Virginia Constitution, Article 1V, Section 14' and Opinion 
of the Attorney General to Delegate Jackson H. Miller dated 
January 26, 201 2,201 2 WL 339606 (Va. A.G. January 2Ei, 201 2). 

2 Article IV, Sectton 24 of the Vlrgrn~a Constttulron provides rn part 'The omission In this Constrtut~on of specific 
grants of authonly heretofore conferred shall not be construed to deprive the General Assembly of such authority, 
or to tnd~cate a change tn palrcy In reference thereto, unless such purpose pfa~nfy appear " 



b. No. What could be clearer? The Amendment specifically repeals 
the right to define. Note our Supreme Court paid little attention to 
prior statutory definition of "public uses" in Title 15.2 even when 
Constitution specifically directed the General Assembly to define 
the term. 

2. Declares right to provide property to be 'Yundamental." 

a. Other rights in Virginia Bill of Rights not "fundamental" 

b. Every word in Constitution must be given effect. 

c. Private property rights are more impol-tant than other rights such 
as: 

free elections 
right to jury trial 
right to demand search warrant 
free exercise of religion 

d. Potential for Abuse. Remember Dred Scott v. Sandford, 60 US 393 
(1857) was decided in part on the basis of the riaht to private 
property under the 5th Amendment, Constitution of the United 
States. 

3. Note reversal in sequence of words: "taken or damaged" has become 
"damaged or taken." Intentional? 

4. Confusion of "Public Uses" with "Public Necessity." In the middle of 
dealing with public use, the Amendment throws in a sentence dealing with 
public necessity. Query: Does this change the law in regard to public 
necessity? 

a. Existing law of Public Necessity. 

i. Section 1-21 9.1 C - Note omission of "isn from Amendment, 

ii. Public Necessity is a legislative question. Whether to 
acquire land for a public use is not subject to review at all. 
Two elements of selection of land to be used are rdewable: 
the amount of land to be taken and whether the specific land 
being condemned is needed. But, a) owner has the burden 
of going foward with the evidence and the burden of proof; 
b) the standard of proof is very high (owner must prove the 



decision was arbitrary, capricious or manifestly fraudulent); 
and c) if decision "fairly debatable" condemnor prevails. 

For "public necessityn principles see Hamer v. School Board, 
240 Va. 66,393 S.E.2d 623 (1 990); Kricorian v. Chesaoeake 
Potomac Tel. Go., 21 7 Va. 284,227 S.E.2d 725 (1 976) and 
Virqinia Electric Etc. Co. v. Webb, 196 Va. 555, 84 S.E.2d 
735 (1954). 

b, Inclusion of the language regarding "public necessity" was 
purported to be reaction to the decision of the Virginia Supreme 
Court in Ottofaro v. Citv of Hamoton, 265 Va. 26, 574 S.E.2d 235 
(2003). Yet Ottofaro was a public use case, not a public necessity 
case. 

5. After the sentence dealing with "public necessity," the new language of 
Article I, Section 11 turns abruptly to a completely different tooic: 

Not: "public use" - 
Not: "public necessity - 
But: just compensation 

a. Previously the Constitution did not define "just compensation." The 
definition was left to case law. Statutory law helped specify how to 
measure it, but case law defined the standard as the fair market 
value of land taken and reduction in fair market value of residue. 
Lamar Corporation v. Commonwealth Transoortation 
Commissioner, et at., 262 Va. 375, 552 S.E.2d 61, 67 (2001); City 
of Virqinia Beach v. Oakes, 263 Va. 510, 561 S.E.2d 726, 728 
(2002). 

b. Note carefully that the language in the Amendment does not limit 
just compensation. It only provides that just compensation shall be 
"no less than" the four elements specified: I) the value of the 
property taken; 2) lost profits; 3) lost access; and 4) damages to the 
residue. 

c. No mention of 'barker value or '"fair market" value, just "value." 
Significance', Has the objective standard of market value set out in 
scores of Virginia cases over many decades been repealed7 Are 
other types of value, like value in use, historic value, and insurable 
value, now permissible (subject to statutofy amendments that 
would be needed)? 

d. But note also reference in this sentence is to ""damage to the 
.* No reference in formula to non-take 



damages. Why not? At the very least this quirk may be an 
indication that non-take damages should rarely, if ever, be 
awardable. 

e. Note use of conjunctive. The Constitution seems to presume 
separate award for each element. But in contrast see 25.1-230.1 
that requires both lost profits and lost access be gat3 of award for 
damage to residue. 

f. "Per -- se" public uses - public service companies and railroads. 

g. All public uses (except for "per se uses") subject to challenge if 
"primary is for: 

private gain 
private benefit 
private enterprise 
increasing jobs 
increasing tax revenue 
economic development 

6. Is this language better for condemnors than Section 1-219.1 that states 
"primary purpose" rather than 'primary use?" 

7. Condemnor formerly had presumption from its legislative determination 
that use was public. Hoffman Family LLC v. Citv of Alexandria, 272 Va. 
274, 634 S.E.2d 722 (2006). That presumption is now clearly gone. 
Ironically, under eminent domain statutes, localities are still required to 
pass resolutions declaring use is public. 

Ill. To What Gases Does New Constitutional Provision Apply? 

A. Effective date: January 1, 201 3. 

B. Certificates and Petitions filed before January I, 2013? 

6. Certificates filed before January I ,  201 3 but Petitions filed afteward? 

O. Petitions filed afier January 1, 2013 where no Certificate? 

E. Constitutions are construed to act prospectively only, unless on the face of the 
enactment a contrary intention is manifested beyond reasonable question. Swift 
and Co. v. Newport News, 105 Va. 108,52 S.E. 821 (1906). 



Virginia Constihtion Article I, Section 1 1 (effective January 1,20 13) 

Key iaitnguagefor eminertt &main discussion is in italics. 

Section 11. Due process of law; obligation of contracts; taking or damaging of private 
proper*; probibited discrimination; jury trial in civil cases. 
That no person shall be deprived of his life, liberty, or property without due process of Iaw; that 
the Genera1 Assembly shall not pass any law impairing the obligation of contracts; and that the 
right to be free from any govemental  discrimination upon the basis of religious conviction, 
race, color, sex, or national origin shall not be abridged, except that the mere separation of the 
sexes shall not be considered discrimination. 

That in controversies respecting property, and in suits between man and man, trial by jury is 
preferable to any other, and ought to be held sacred. The General Assembly may limit the 
number of jurors for civil cases in courts of record to not less than five. 

That the General Assembly shall pass no law whereby private property, tlze right to ~vhich is 
fundamental, shall be damaged or taken except for public use. No private property shall be 
damaged or taken for public use without just compensation to the owner thereof. No more 
private property may be taken than necessary to achieve the statedpublic use. Just compensation 
shall be no less than the value of the property taken, lostprojts and lost access, and damages to 
the residue caused by the taking. The terms "lost profits" and "lost access" are to be defined by 
the General Assembly. A public service company, public service corporation, or railroad 
exercises the power of eminent domain for public use when such exercise is for the authorized 
provision of utility, common carrier, or railroad services. In all other cases, a taking or 
damaging ofprr'rtate property is not for public use $the primary 14se is for private gain, private 
benefit, private enterprise, increasing jobs, increasing tax revenue, or economic development, 
except for the efirnination o fa  piiblic nuisance existing on the property. The condemnor beam 
tlze burdeft ofproving tlaat the trse is public, rvitholrt a presirmption that it is. 

[The amendment ratified November 6,201 2, and effective January 1,201 3-In the heading of 
the section, after "taking", added "or damaging'" In paragaph one, after "contracts", deleted ", 
nor any law whereby private property shall be taken or damaged for public uses, without just 
compensation, the term kz~blic zises' to be defined by the General Assembly". Added a new 
paragaph after paragaph two.] 



AGENDA STATEMENT 

MEETING DATE: June 3,201 3 

PAGE NO. I /  

ITEM NO. 6 

TIME ESTIMATE: 2 Minutes 

AGENDA ITEM TITLE: Consideration of Resolution #R-2013-53 Appointing Lawrence D. Hughes as Interim City 
Manager 

DATE THIS ITEM WAS 
LAST CONSIDERED 
BY COUNCIL: 

SUMMARY OF 
ISSUEITOPIC: 

STAFF Approve Resolution # R-2013-53 appointing Lawrence D. Hughes as Interim City 
RECOMMENDATION: Manager. 

6OARDlCOMMlSSlONl 
COMMITTEE: 

RECOMMENDATION: Approve - Disapprove eviewed - See Comments 

CITY MANAGER: Approve - Disapprove eviewed - See Comments 

COMMENTS: 

DISCUSSION 
(IF NECESSARY): 

BUDGETIFISCAL 
IMPACT: 

STAFF: Harry J. Parrish 11, Mayor 

If Council ;tfembers have questions, you are urged to cull the stafjcperson wtlzo prepared this agenda srutmena prior to meeting. 



&ZOTION: 

SECOND: 

June 3,2013 
Special hleeting 
Res. No. R-2013-53 

RE: APPOINTRIENT OF INTERIM CITY hlANAGER 

BE IT RESOLVED by the City Council of Manassas, Virginia meeting in 
special session this 5th day of June, 2013, that the City Council hereby appoints Lawrence D. 
Hughes to the position of Interim City Manager, effective immediately, and for prior 
transitional meetings not to exceed 38 hours, to serve at the pleasure of Council in accordance 
with Chapter IV - Paragraph 14 of the City Charter. 

Harry J. Parrish I1 Mayor 
On behalf of the City Council 

of Manassas, Virginia 

ATTEST: 

Andrea P. Madden City Clerk 

Votes: 
Ayes: 
Nays: 
Absent from Vote: 
Absent from ;Meeting: 


